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I would like to thank Professor Cain and his colleagues for organizing this conference.  My keynote is a plea for help from the academics in the room. The many campaign finance provisions of the Political Reform Act have generated a great deal of interest from people in academia, as well as the courts.  When we have a question about campaign finance, there is a body of case law and a number of scholarly articles and experts upon whom we can call for guidance. That is not true when we consider questions in the conflict of interest arena. Conflicts law is far more important to the average citizen, yet has gotten little attention from the academics and the courts.

This single sentence on the chart I have with me is the heart of California’s conflicts law.  It reads:  “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”
  This sentence has been on the books since 1974.  It has never been changed, and when you consider that the Political Reform Act has been amended some 200 times, including substantive re-writes by no fewer than five initiatives, the fact that this sentence hasn’t changed is remarkable.  One might conclude the conflicts prohibition is straightforward and non-controversial, or minor in its application.

Such thinking would be severely misplaced.  Of all the laws that are enforced by the FPPC, the sentence that has the greatest impact – both negative and positive – on average citizens is this single prohibition on conflicts of interest. 

A few statistics prove my point.  Every government official and employee who makes or participates in making a governmental decision has to file a conflicts disclosure statement.  We estimate that 100,000 Californians file conflicts disclosure statements each year.  That includes 50,000 state employees, plus another 15,000 state and local elected and appointed officials, plus local government employees.  One hundred thousand Californians have to tell you what their personal finances are.  Until recently, this included such things as disclosing whether you had a large credit card balance—even though that credit card bill has nothing to do with any conflicts.  It took great effort to persuade the Legislature to delete that requirement because no politician wants to vote against an ethics law.

Are conflicts our biggest problem?  Not if you look at our enforcement caseload.  Last year, the Fair Political Practices Commission prosecuted 147 cases for violations of the Political Reform Act.  Only 7 concerned any type of conflict issue; another 20 concerned late filed conflicts statements.  Indeed, if you look at our records for the past six years, you’ll find we prosecuted only 16 cases that directly concerned a violation of the basic conflicts prohibition.

If you look at the law from an interpretation standpoint, however, conflicts are by far our biggest problem. Each year individuals who have a question about their rights or duties under the Political Reform Act write us asking for formal written advice.  In the past three years our staff has issued almost 1,000 advice letters to individuals asking about their duties under the Political Reform Act.  Well over 50% of those letters concerned conflicts of interest issues.  The total is closer to 70% when you add in revolving door questions.

We get some 55,000 phone calls every year at our agency, most asking for advice on simple questions.  Almost every year the biggest call month is March, when officials and employees faced with an April 1 deadline for filing their conflicts disclosure statements start calling to ask what they have to disclose, and what that means about their potential conflicts. 

Can this single sentence really be so hard to understand?  Well, this single sentence now has some 39 regulations interpreting it.  When you add to that the regulations addressing what has to be disclosed on conflicts statements, those addressing who has to file the statements, and additional regulations in the areas of post-governmental employment restrictions and gift or travel limitations, the total number of conflicts regulations currently on the books numbers 90.  And although the legislature and the initiative groups have not changed the basic conflicts prohibition, the FPPC has rewritten its conflicts regulations countless times, often swinging from one side of the pendulum to another in the process.  Indeed, we now publish “roadmap” regulations simply to help people find the new regulations and compare them to the many old versions of the same thing.

Why do we have so much trouble interpreting and applying this sentence?  I think, at bottom, it is because we have never resolved the fundamental tensions inherent in the conflicts laws.  That is what we need your help with.

We spent a year during my tenure reviewing and rewriting the conflicts regulations, trying to simplify and tailor them.  It became apparent that we faced a series of Hobson’s Choices.  If we interpret the law too narrowly, we risk allowing officials to vote despite a conflict.  If we interpret it too broadly, we risk disqualifying officials without any real conflict from doing precisely the work they were appointed or elected to do.  If we tailor the rules to meet the specific facts of given situations, we lessen the risk of error.  But by doing so, we promulgate complex, fact-driven rules that make it difficult for ordinary citizens to know with certainty whether a particular situation presents a disqualifying conflict.  Indeed, even we at the FPPC can’t always tell.  One thing that’s striking when you read those hundreds of conflicts letters, is the number that end with the FPPC saying, “We don’t know for sure if you have a conflict.”

And then there is the core problem that the conflicts law results in disenfranchisement of voters, presenting a public policy dilemma for the FPPC.  The best example is a case we had involving Oakland Mayor Jerry Brown, who was one of the original proponents of the Political Reform Act.  Mayor Brown was elected on a platform of revitalizing Oakland’s economy through redevelopment.  He pledged during his campaign to bring 10,000 new residents and 10,000 jobs to downtown Oakland, and was elected overwhelmingly by the voters.  After his election he immediately set out to do what he had promised, which is drum up new development opportunities for the downtown Oakland area.

There was one little problem, however.  Mayor Brown owned property in the downtown redevelopment area.  His property was large and unique, and he personally would have benefited financially from any development in the surrounding area, perhaps by quite a lot.  His personal financial interest clearly would be affected by fulfillment of his campaign promise to revitalize downtown Oakland.

As we weighed that question, we tried to determine what factors should matter.  Should Mayor Brown be allowed to participate in redevelopment decisions, knowing that his personal financial interests were at stake?  Should that answer turn on such facts as the number of property owners besides Mayor Brown who would benefit, and whether the benefit to him would be different in kind or degree from the benefit to others?  Should it matter that the voters knew about Mayor Brown’s property holdings when they elected him to office?  One of the things he said during his campaign, quite effectively, is that he was the right person to lead the city because he lived in downtown Oakland, knew the area and had a stake in it.

When the FPPC Commissioners heard this case there were strong feelings expressed by members of the public on both sides of the issues.  Some argued that the people of Oakland have the right to have their elected officials participate in important governmental decisions, and the right to elect as mayor someone who demonstrates a vital and credible interest in the local area.  They were outraged that a state agency would dare come in and take away their mayor.  Others argued just as strenuously that we were crazy to even consider allowing his participation.  The mayor’s conflict was clear, and the FPPC had no business letting him proceed: No person, they argued, is above the law, including the mayor.  Those individuals told us the  conflicts laws were absolutely essential to ensuring that elected officials vote based on their conscience, their knowledge of the issues before them, and the best interests of their constituents – and not based on their pocketbooks.

Ultimately my commission told Mayor Brown that he could not participate in the redevelopment decisions because his conflict was so clear and irrefutable.  But a state appellate court overturned our decision and ruled that Mayor Brown’s involvement was necessary under Oakland’s City Charter, despite the admitted conflict.  The court allowed Mayor Brown to participate fully in virtually all important redevelopment decisions, regardless of his personal financial interest, because he is the only mayor Oakland has and the decisions involved very important public issues.  

What I haven’t been able to figure out is what the FPPC is supposed to do with that.  The question that remains unresolved, even after the litigation, is this – from a public policy standpoint, who was right, the court or the FPPC?  Should a mayor with a conflict be allowed to continue despite the conflict, because he is the only mayor after all, and people knew about it when they voted for him?  What if it turns out later that the decisions were in fact tainted by the personal interests of the mayor?  Conversely, what if the court had sided with us, and the downtown redevelopment projects had faltered, leaving the city in even greater financial disarray today?  

What bothers me the most is - what’s the FPPC doing making these decisions?  How do we make them?  What guidance do we have in making them?

Has anyone tried to address these questions?  A few groups, mostly consisting of practitioners in the field.  The last one to do so was the Bipartisan Commission on the Political Reform Act, which used the 25 year anniversary of the Act as a vehicle for reviewing its fundamental tenets and its application in practice.  I’ll quote from one of their conclusions:  “The tireless efforts over the past quarter of a century to make certain that not a single potential or even theoretical conflict of interest remains hidden have created a level of complexity that is entirely counterproductive to the basic purposes of the conflict of interest provisions.”

Harsh words, and not entirely deserved.  But not entirely undeserved, either.  Remember when I told you about the 100,000 Californians who have to file conflicts disclosure statements?  They include top elected officials, local school board members and the like.  But they also include Michael Neil of the City of Coronado.  Mr. Neil is a school teacher and, like so many other teachers, spends his summer working a second job to supplement his salary.  Mr. Neil’s summer job is being the “lifeguard captain” at the city beach.  Someone in the city government apparently decided that Mr. Neil makes or participates in making governmental decisions – not just whether to dive in and rescue a drowning kid, but really important financial decisions, like which brand of oxygen tank to buy and keep on hand.  So this summer lifeguard has to file a conflicts disclosure statement, and we have to fine him -- $200 – when he files it late, even though the requirement that he file at all seems ludicrous.

I was on a panel with the head of the federal ethics office, and the chief ethics officer for Alberta, Canada.  In the federal government, many more employees file, but these filings are never released to the public, so the public has no way of knowing whether a conflict exists.  In Alberta, the disclosure requirements are tailored so that only the most important officials have to file.  Each individual who files in Alberta gets ½ hour of individualized ethics training with an employee of the ethics commission, creating a valuable educational opportunity for the official.  Unfortunately, that option is not feasible in California.

These aren’t the only difficult questions that arise in the conflicts arena.  For instance, the law requires us to look at whether a conflict is “reasonably forseeable.”  One of the advice letters that came in to our office three years ago concerned a conflicts situation where the issue was whether the proposed decision would have a “reasonably forseeable material financial effect” on a business interest of the government official.  At some point, there were seven lawyers gathered in my office, all arguing different sides of this question and unable to reach consensus.  I suggested perhaps the fact that seven lawyers couldn’t reach agreement meant the financial effect was per se not reasonably foreseeable.  I lost.

But then here we have Mayor Brown, with a clear uncontrovertible conflict, and we’re told you have to let him vote.

Stories like this make people who work with the conflicts laws inevitably throw up their hands in frustration and say we should start again from scratch.   One argument we hear a lot is that we should focus on transparency, and not disqualification.  The argument goes like this:  we must make sure our elected and appointed officials fully disclose any financial conflicts; so long as they do so, they should be allowed to vote, with the voters keeping close watch on whether the vote was tainted by the conflict.

There is much to be said for such a course; it ensures that the voters are not disenfranchised by our conflicts rules.  We hear often from local communities who get very upset when their elected officials are prohibited from voting on the very issues that are most important to the community’s residents.  We have such a case right now, where residents in a small town in the Napa Valley have come before us four times trying to convince us that their councilmembers simply must be able to vote on downtown issues, even when they own property in the downtown area.  They say that in such a small town everyone knows everyone’s business, and there are no such thing as a hidden conflict.  So long as everyone in town knows what the councilmembers own and feels nonetheless they can vote their conscience rather than their pocketbooks, who are we to tell them no?  That’s a very tempting and simple solution.

But recently I read of a study undertaken by an economics professor at Carnegie Mellon University, who wanted to study the effects of a disclosure rule on conflicts in the business world.  The professor had one group of people – “the estimators” – looks at several jars of coins from a distance and estimate the value of the coins in each jar.  The more accurate the estimate, the more they were paid.  Another group of people – “the advisers” – were allowed to get closer to the jars and give the estimators advice.  The advisers, however, were paid according to how high the estimators’ guesses were, rather than how accurate they were.  So the advisers had an incentive to give the estimators inaccurate advice.

Not surprisingly, when the estimators listened to the advisers, their guesses were higher.  The remarkable thing was that when the estimators were told the advisers had a conflict of interest, they didn’t care.  They continued to guess higher, as though the advice were honest and unbiased.  Full disclosure did not make them any more skeptical.

Even more startling, however, was the finding that disclosure may actually have done more harm than good.  Once the conflict of interest was disclosed, the advisers’ advice got worse.  The professor said, “It’s as if people said, You know the score, so now anything goes.”  He suggested that people “grasp at the straw of disclosure because it allows them to have their cake and eat it, too.”  Full disclosure, without concurrent prohibitions, may have the perverse effect of making decisionmakers more biased, by removing any self-policing in the decisionmaker.

The New Yorker magazine
 author who wrote about this study was concerned about conflicts of interest on Wall Street.  He suggested that while “transparency is well and good, accuracy and objectivity are even better.  Wall Street doesn’t have to keep confessing its sins.  It just has to stop commiting them.”

The drafters of the Political Reform Act reached a similar conclusion about politicians and government officials.  And it may well be that the conclusion is just as true today as it was in 1974, when ethics in government seemed to be in such short supply.  As we approach the 30th anniversary of the Political Reform Act, however, it would well behoove us to take a step back and ask whether the solution we have come up with – one sentence and 90 regulations – is really the way to go.  Are we protecting an unwary populace, or disenfranchising our voters?  And what’s the empirical proof on how this affects government decision making?  If you ask government officials, and those who vote for them, you’ll hear that the conflict will have no effect on the individual official’s decision-making.  However, the Carnegie Mellon study may provide empirical evidence that decision-making always is tainted by a conflict, albeit unconsciously.

It shouldn’t be up to the FPPC to do this thinking alone, when it rewrites those 90 regulations a few years from now, as I have no doubt it will.  The FPPC is constricted by our desire to make a workable system, and by our unwillingness to countenance behavior that the law says we must prohibit.  Nor should we rely solely on practitioners, whose own inherent bias is readily apparent.  Those who have an academic interest in government ethics should study the California model, looking not just at how well or poorly the law is working in practice, but at how it should work to achieve the goals that we want, and most importantly, at what those goals should be.
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