Same Sex Marriage Symposium: A Report

By Alison Gash

On April 19, 2004 the Institute for Governmental Studies, in partnership with the Institute for Social Change, hosted The Berkeley Symposium on Same Sex Marriage: Law and Politics.  Its mission was to offer a balanced and thoughtful discussion of the issues and varying perspectives surrounding the same-sex marriage debate.  Panel discussants represented a variety of viewpoints and the symposium drew in audience members from equally diverse backgrounds and perspectives.  


The discussion on legal issues, moderated by Boalt Hall's Rachel Moran, sought to answer the following questions:  What role should the courts play in resolving the issue? Is marriage a fundamental right?  What are the legal consequences of permitting same-sex marriage?  Panelists supporting same-sex marriage encouraged the use of the courts to promote the issue.  Evan Gerstmann, Professor of Political Science & Law, Loyola Marymount University, argued that the use of the courts is critical to protect minorities from the tyranny of the majority.  "The heterosexual community," he pointed out, "is not curtailing their own freedom to divorce but is pointing their finger at" the gay community.  Kate Kendall, Executive Director of the National Center on Lesbian Rights, argued that to prevent the use of the courts in this issue would "immasculate the judiciary." Teresa Collett, Professor of Law, University of St. Thomas School of Law, representing those against same-sex marriage, argued that the issue should be put to the people not the courts.  


The question of whether marriage is a fundamental right inspired a provocative debate and unearthed many of the tensions that surround this issue at the national level.  Gerstmann argued that marriage has been defined by the Supreme Court as a fundamental right.  The gay community is seeking the same rights that heterosexuals currently enjoy--the right to marry the one person they love.  Distinguishing the gay marriage question from the, often paralleled, issue of polygamy, Gerstman clarified that polygamists are requesting a new right--the right to marry multiple partners.  Roger Magnuson, Dean- Oak Brook College of Law & Government Policy,  asserted that gay marriage is a new right and would constitute a "radical change" that could  result in "unintended consequences."  He argued that there is a big difference between tolerating homosexual behavior—behavior that "deviates from the norm statistically and substantively—as we did with Lawrence v. Texas, and granting it "special privileges."  

Both sides predicted significant consequences if same-sex marriage were legalized.  Permitting same-sex marriage would not only provide much needed government acceptance of gay couples, argued Kendall, but would also provide gay couples and their children with the protection and security currently enjoyed only by heterosexual family units.   Those against same-sex marriage predicted equally significant, although polar opposite, outcomes.  Teresa Collett reminded the audience that the purpose of marriage was to "channel the procreative act into a permanent monogamous relationship."  The "high likelihood that intercourse produces children" in a heterosexual relationship "engages a man and a woman in a permanent stable relationship."  Providing an alternate model that does not rest on the procreative act would have long-term negative consequences.  Magnuson argued that gay marriage places the "complementary of men and women" in peril—particularly for children.  

Participants on the politics panel discussed the role of public opinion, the liberal and conservative political agenda, and the impact of the same sex marriage issue on the upcoming presidential campaign.  Ken Sherrill, Professor of Political Science, CUNY-Hunter College, after reviewing the spread of public opinion on the issue, calculated that there are more hard core intense opponents than supporters—but added that public opinion is in flux.  Winnie Stachelberg, Executive Director of Human Rights Campaign attributed the recent onslaught of proposed constitutional amendments to ban gay marriage to the generational trend toward supporting same-sex marriage. Proponents of the amendment are attempting to thwart future support for same-sex marriage.  Randy Thomasson, Executive Director of the California Campaign for Families, conversely, is confident that as the younger generations, who are currently supportive of gay marriage, enter middle age and become more conservative they will oppose gay marriage.  Predicting the shift in opinion among younger generations, he feels that judgment should be placed in the hands of the public.  However he did concede, when pressed by facilitator Bruce Cain, that if the public approved gay marriage he would not support it.  

Both sides spent considerable time articulating how liberals and conservatives used the same-sex marriage issue to promote their respective agendas.  Stachelberg argued that conservatives are pushing Kerry to vote on the amendment before the Democratic National Convention in an attempt to create a wedge within the Democratic Party.  Thomasson argued that "arrrogant politicians" are using the same-sex marriage issue to gain “liberal votes.” Robert Knight, Director, Culture & Family Institute, Concerned Women for America, highlighted, what he regarded as, myths about the gay community advanced by the liberal press in an effort to promote the liberal agenda.  Statistics that purport that 10% of the population is gay, gay individuals are born that way and children of gay parents are not adversely impacted, he asserts, are all propoganda.  He argues that permitting gay marrriage demonstrates "a lack of concern for the welfare of the kids" in order to advance the liberal agenda.  

As for the impact on the upcoming election, both sides agreed that the issue was neither important nor useful.  Sherill argued that for the most part, despite the widespread attention, this is not an important campaign issue for the American public. Knight argued that the Republican has ineffectively used the issue to mobilize the Christian Right and to "protect the moral order."


The symposium provided an important venue through which scholars and advocates on both sides of the debate could engage in public discussion on this timely and controversial issue.  And while at the end of the day participants were not any closer to resolving the issues, audience members left with a deeper understanding of the complexities surrounding this emotionally charged debate. 


To view the symposium’s webcast, visit: http://igs.berkeley.edu/events/Symposium_Same_Sex_Marriage.html.

